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Dr Karsten Ley is a certified tax 
adviser and partner of RSM in 

Duesseldorf, with more than 
20 years of experience advising 

multinational groups and 
international clients. Before 

joining RSM, he worked at big 
four and international law firms in 

Duesseldorf, the US, Shanghai and 
Hong Kong, with a special focus 

on national and international tax 
planning and advisory services, 

as well as international M&A 
transaction projects. He regularly 

publishes articles on specific 
national and international tax 
aspects and gives lectures on 

international tax topics in Germany 
and overseas.

 Q. Could you outline what you consider 
to be the key developments relating to tax 
regulations that you have seen in Germany 
over the last 12-18 months?

LEY: International tax regulations in Germany are 
undergoing significant changes and amendments at 
present. In December 2019, the German Ministry 
of Finance released a draft bill for the transposition 
of the EU Anti-Tax Avoidance Directive (EU-
ATAD) into German law. This draft bill includes 
significant changes, including the German CFC and 
hybrid mismatches rule, as well as various statutory 
regulations regarding transfer pricing (TP). Also, 
the EU Directive on the mandatory exchange of 
information of cross-border tax structuring (DAC 
6) is a key topic. Furthermore, new research and 
development (R&D) incentives make Germany 
more attractive for R&D activities. In addition, 
amendments to the Value Added Tax Act came into 
force, in particular the implementation of ‘quick 
fixes’ into German law.
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 Q. What factors are driving the 
political agenda on tax-related decisions? 
Does there seem to be a motivation to get 
tougher on tax enforcement, for example?

LEY: The implementation of a number of anti-
tax-avoidance regulations, such as EU-ATAD, 
base erosion and profit shifting (BEPS) with 
amendments of TP regulations, controlled 
foreign companies (CFC) rules, hybrid 
mismatches rule and the DAC 6 tax structure 
reporting obligations, was a key driver for the 
political agenda. Also, politically motivated 
exemptions for the solidarity surcharge have 
been implemented so that many individuals will 
no longer have to pay it. This does not apply 
to corporate taxpayers, which will still have to 
pay the solidarity surcharge on corporation tax. 
Germany is also a driver in discussions around 
taxation of the digital economy, where the 
German Federal Ministry of Finance, together 
with the French Ministère de l’Economie et des 
Finances, have tabled a draft for a global anti-
base erosion project to introduce worldwide 
minimum taxation.

 Q. To what extent is transfer pricing 
a key challenge for multinational 
enterprises? Are too many companies 
underestimating the importance of 
compliance and risk management in this 
area?

LEY: From a business perspective, TP is 
important for assessing the performance of 
multinational companies’ business units, 
and the managers of those units. The leading 
principle in TP is the arm’s length principle and 
proper documentation of all transactions and 
pricing method. Middle-market companies are 
starting to realise how important it is to have 
adequate compliance and risk management 
in this area. We see an increasing focus in tax 
audits on intellectual property (IP) and the 
deductibility of costs of high-value services 
transactions, headquarters and management 
services transactions, intercompany financing 
transactions and procurement structures. An 
adequate benefit test, if a specific service has 
been of value to the receiving company and if 
the price for such service was at arm’s length, 
is often underestimated and not properly 
documented. 

Germany  



A N N U A L  R E V I E W
G L O B A L  TA X

REPRINT •  F INANCIER WORLDWIDE •  APRIL  2020 www.f inancier wor ldwide.com

 Q. How would you describe the tax 
laws in Germany as they relate to foreign 
entities? Has there been an effort to 
tighten laws and crack down on issues 
such as offshore tax jurisdictions?

LEY: Germany has historically implemented 
and invented several anti-tax-avoidance 
regulations in national tax law before they were 
implemented in other jurisdictions, such as CFC 
rules, TP regulations, exit taxations, withholding 
tax refund prerequisites or certain deduction 
limitation rules. The tax environment for foreign 
investments in Germany does not provide any 
specific benefits, special incentives or tax rates 
for such investments. German CFC rules, as 
well as withholding tax refund prerequisites, 
make investments by offshore companies into 
Germany or by German companies into offshore 
jurisdictions with low tax rates and without 
business substance, unattractive.

 Q. Have you seen an increase in tax 
disputes in Germany? What lessons can 
companies learn from their outcome?

LEY: There is an increasing number of tax 
disputes in Germany. Whenever a taxpayer 
disagrees with a legal assessment by tax 
authorities, disputes can quickly arise. To avoid 
conflicts, it is important that companies establish 

a good working relationship with their tax office, 
so formal requirements like deadlines should 
be met and reasonable requests for information 
should be answered. Being compliant with 
all legal obligations, such as declaration 
requirements and due payments, is also a key 
factor. This is particularly true for cross-border 
tax cases, such as TP, which are more difficult 
to handle for tax offices, hence why the tax 
legislator has increased the documentation 
requirements and tightened the burden of proof 
for cross-border cases.

 Q. If a company does find itself the 
subject of a tax-related audit, investigation 
or enquiry, what steps should it take 
to manage its relationship with tax 
authorities?

LEY: TP is by far the most important issue in 
current tax audits. Respective TP adjustments 
arise from a failure to comply with the arm’s 
length principle or documentation requirements. 
Close behind TP issues in importance are 
accruals and the deductibility of business 
expenses. Other frequent tax audit areas include 
asset valuations, financing, reorganisations, tax 
losses, tax groups and withholding taxes. Proper 
preparation of a tax audit is very important. 
Ensuring that sufficient documentation is readily 
available, and that there are clear responsibilities 
for dealing with the audit within the company, 
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“ Being tax compliant is the key challenge for 
taxpayers since so many new reporting and anti-

avoidance rules have been either amended or newly 
implemented in German tax law. ”

play a significant role in mitigating audit-related 
exposures. They also help to reduce the burden 
of dealing with a tax audit on an ad hoc basis.

 Q. What general advice would you give 
to companies on effective tax planning? 
How important is it to create tax efficient 
structures and improve internal functions 
and processes across the organisation?

LEY: Being tax compliant is the key challenge for 
taxpayers since so many new reporting and anti-
avoidance rules have been either amended or 
newly implemented in German tax law. Also, the 
review of existing holding, financing and licence 
arrangements are inevitable to avoid any tax 

risk or disadvantage due to new developments. 
Furthermore, proper documentation of structures 
and arrangements is key to being compliant. Any 
tax structuring should be carefully managed and 
planned considering the business and substance 
requirements and the relevant documentation 
and reporting obligations. 
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